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SUBSTI TUTE SENATE BI LL 5042

AS AMENDED BY THE HOUSE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Health & Long-Term Care (originally sponsored by Senators
Kei ser, Pf | ug, Chase, Kohl - Wl | es, Conway, Roach, Shi n, and
McAul i ffe; by request of Departnent of Social and Heal th Services)

READ FI RST TI ME 02/ 08/ 11.

AN ACT Relating to protection of vulnerable adults; anmendi ng RCW
74.34.020 and 74.34.067; adding a new section to chapter 74.34 RCW and
repeal i ng RCW74. 34. 021.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW74.34.020 and 2010 ¢ 133 s 2 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Abandonnment” neans action or inaction by a person or entity
with a duty of care for a vulnerable adult that |eaves the vul nerable
person without the neans or ability to obtain necessary food, clothing,
shelter, or health care.

(2) "Abuse" nmeans the wllful action or inaction that inflicts
injury, unreasonable confinenent, intimdation, or punishnment on a
vul nerable adult. In instances of abuse of a vulnerable adult who is
unable to express or denonstrate physical harm pain, or nental
angui sh, the abuse is presuned to cause physical harm pain, or nental
angui sh. Abuse includes sexual abuse, nental abuse, physical abuse,
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and exploitation of a vulnerable adult, which have the follow ng
meani ngs:

(a) "Sexual abuse" nmeans any form of nonconsensual sexual contact,
including but not limted to unwanted or inappropriate touching, rape,
sodony, sexual coercion, sexually explicit photographing, and sexua
harassment. Sexual abuse includes any sexual contact between a staff
person, who is not also a resident or client, of a facility or a staff
person of a program authorized under chapter 71A 12 RCW and a
vul nerable adult living in that facility or receiving service froma
program aut hori zed under chapter 71A 12 RCW whether or not it is
consensual

(b) "Physical abuse” neans the willful action of inflicting bodily
injury or physical mstreatnent. Physical abuse includes, but is not
l[imted to, striking with or w thout an object, slapping, pinching,
choki ng, ki cking, shoving, prodding, or the use of chem cal restraints
or physical restraints unless the restraints are consistent wth
licensing requirenents, and includes restraints that are otherw se
bei ng used i nappropriately.

(c) "Mental abuse" neans any willful action or inaction of nental
or verbal abuse. Mental abuse includes, but is not limted to,
coercion, harassnent, inappropriately isolating a vulnerable adult from
famly, friends, or regular activity, and verbal assault that includes
ridiculing, intimdating, yelling, or swearing.

(d) "Exploitation" neans an act of forcing, conpelling, or exerting
undue influence over a vul nerabl e adult causing the vul nerable adult to
act in a way that is inconsistent with relevant past behavior, or
causing the vulnerable adult to perform services for the benefit of
anot her .

(3) "Consent"” neans express witten consent granted after the
vul nerable adult or his or her legal representative has been fully
informed of the nature of the services to be offered and that the
recei pt of services is voluntary.

(4) "Departnment” neans the departnent of social and health
servi ces.

(5 "Facility" nmeans a residence licensed or required to be
i censed under chapter 18.20 RCW boarding hones; chapter 18.51 RCW
nursi ng hones; chapter 70.128 RCW adult famly hones; chapter 72.36
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RCW soldiers' hones; or chapter 71A.20 RCW residential habilitation
centers; or any other facility licensed or certified by the departnent.

(6) "Financial exploitation" nmeans the illegal or inproper use,
control over, or_ wthholding of the property, incone, resources, or
trust funds of the vulnerable adult by any person or entity for any
person's or entity's profit or advantage other than for the vul nerable
adult's profit or advantage. "Financial exploitation"” includes, but is
not limtedto:

(a) The use of deception, intimdation, or undue influence by a
person_or entity in_a_ position_of trust and_ confidence_ wth_ a
vul nerable adult to obtain or_ use the property, incone, resources, or
trust funds of the vulnerable adult_ for the benefit of a person_ or
entity other than the vul nerabl e adult;

(b) The breach of a fiduciary duty, including, but not limted to,
the mnmisuse of a_ power of attorney, trust, or_ a_ guardianship
appointnent, that results in the unauthorized appropriation, sale, or
transfer of the property, incone, resources, or_trust funds of the
vul nerable adult for the benefit of a person or entity other than the
vul nerable adult; or

(c) Obtaining or using a vulnerable adult's property, 1incone,
resources, or_trust funds wthout |awful authority, by a person_or
entity who knows or clearly should know that the vul nerable adult |acks
the capacity to consent to the release or use of his or her property,

i ncone, resources, or trust funds

(7) "Financial institution" has the sane neaning as in RCW
30.22.040 and 30.22.041. For purposes of this chapter only, "financi al
institution" also means a "broker-dealer"” or "investnent adviser" as

defined in RCW21. 20. 005.

(8) "lIncapacitated person” neans a person who is at a significant
ri sk of personal or financial harm under RCW 11.88.010(1) (a), (b),
(c), or (d).

(9) "Individual provider" neans a person under contract with the
departnment to provide services in the honme under chapter 74.09 or
74. 39A RCW

(10) "Interested person"” nmeans a person who denonstrates to the
court's satisfaction that the person is interested in the welfare of
the vul nerable adult, that the person has a good faith belief that the

p. 3 SSB 5042. SL
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court's intervention is necessary, and that the vulnerable adult is
unabl e, due to incapacity, undue influence, or duress at the time the
petition is filed, to protect his or her own interests.

(11) "Mandated reporter” is an enployee of the departnent; |aw
enforcement officer; social worker; professional school personnel;
i ndi vidual provider; an enployee of a facility; an operator of a
facility; an enployee of a social service, welfare, nental health
adult day health, adult day care, hone health, hone care, or hospice
agency; county coroner or nedical exam ner; Christian Science
practitioner; or health care provider subject to chapter 18. 130 RCW

(12) "Neglect" neans (a) a pattern of conduct or inaction by a
person or entity with a duty of care that fails to provide the goods
and services that maintain physical or nental health of a vul nerable
adult, or that fails to avoid or prevent physical or nmental harm or
pain to a vul nerable adult; or (b) an act or om ssion that denonstrates
a serious disregard of consequences of such a nagnitude as to
constitute a clear and present danger to the vul nerable adult’'s health,
wel fare, or safety, including but not limted to conduct prohibited
under RCW9A. 42. 100.

(13) "Perm ssive reporter” neans any person, including, but not
l[imted to, an enployee of a financial institution, attorney, or
volunteer in a facility or program providing services for vulnerable
adul t s.

(14) "Protective services" neans any services provided by the
departnent to a vulnerable adult with the consent of the vul nerable
adult, or the legal representative of the vulnerable adult, who has
been abandoned, abused, financially exploited, neglected, or in a state
of self-neglect. These services may include, but are not limted to
case managenent, social casework, honme care, placenent, arranging for
medi cal eval uations, psychol ogi cal evaluations, day care, or referral
for | egal assistance.

(15) "Self-neglect” nmeans the failure of a vulnerable adult, not
living in a facility, to provide for hinself or herself the goods and
services necessary for the wvulnerable adult's physical or nental
heal th, and the absence of which inpairs or threatens the vul nerable
adult's well-being. This definition may include a vul nerable adult who
is receiving services through hone health, hospice, or a hone care

SSB 5042. SL p. 4



© 00 N O Ol WDN P

[ S S S
a A WO N R O

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

agency, or an individual provider when the neglect is not a result of
i naction by that agency or individual provider.

(16) "Wul nerable adult" includes a person:

(a) Sixty years of age or ol der who has the functional, nental, or
physical inability to care for hinself or herself; or

(b) Found incapacitated under chapter 11.88 RCW or

(c) W has a developnental disability as defined under RCW
71A. 10. 020; or

(d) Admtted to any facility; or

(e) Receiving services from hone health, hospice, or hone care
agencies licensed or required to be licensed under chapter 70.127 RCW
or

(f) Receiving services froman individual provider; or

(g) Wio self-directs his or her own care and receives services from
a personal aide under chapter 74.39 RCW

Sec. 2. RCW74.34.067 and 2007 ¢ 312 s 2 are each anended to read
as follows:

(1) Where appropriate, an investigation by the departnent may
include a private interview with the vulnerable adult regarding the
al | eged abandonnent, abuse, financial exploitation, neglect, or self-
negl ect .

(2) I'n conducting the investigation, the departnment shall interview
t he conpl ai nant, unl ess anonynous, and shall use its best efforts to
interview the vulnerable adult or adults harned, and, consistent with
the protection of the vul nerable adult shall interview facility staff,
any avai l abl e i ndependent sources of relevant information, including if
appropriate the famly nenbers of the vul nerable adult.

(3) The departnment nmay conduct ongoing case planning and
consultation with: (a) Those persons or agencies required to report
under this chapter or submt a report wunder this chapter; (b)
consultants designated by the departnent; and (c) designated
representatives of Washington Indian tribes if <client information
exchanged is pertinent to cases under investigation or the provision of
protective services. Information considered privileged by statute and
not directly related to reports required by this chapter nmust not be
di vulged without a valid witten waiver of the privilege.

p. 5 SSB 5042. SL
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(4) The departnment shall prepare and keep on file a report of each
i nvestigation conducted by the departnment for a period of tinme in
accordance wth policies established by the departnent.

(5) If the departnent has reason to believe that the vul nerable
adult has suffered from abandonnent, abuse, financial exploitation,
negl ect, or self-neglect, ((abandenrent—or—Hnanectlal—exploettation:))
and | acks the ability or capacity to consent, and needs the protection
of a guardian, the departnment may bring a guardi anship action under
chapter 11.88 RCW

(6) When the investigation is conpleted and the departnment
determines that an incident of abandonnent, abuse, financi al
exploitation, neglect, or self-neglect has occurred, the departnent
shall informthe vulnerable adult of their right to refuse protective
services, and ensure that, if necessary, appropriate protective
services are provided to the vulnerable adult, wth the consent of the
vul nerabl e adult. The vulnerable adult has the right to w thdraw or
refuse protective services.

(7) The departnent's adult protective services division nmay enter
into agreenents with federally recognized tribes to investigate reports
of abandonnent, abuse, financial exploitation, neglect, or self-neqglect
of vulnerable adults_on_ property over_ which_a_ federally recognized
tribe has_exclusive jurisdiction. |If the departnent has infornation
t hat abandonnent, abuse, financial exploitation, or neglect is crimnal
or is placing a vulnerable adult _on tribal property at potential risk
of personal or financial harm the departnent nay notify tribal |aw
enforcenent or _another tribal representative specified by the tribe.
Upon receipt of the notification, the tribe nmay assune jurisdiction of
the matter. Neither the departnent nor its enployees nmay participate
in the investigation after the tribe assunes_ jurisdiction. The
departnent, its_officers, and its enployees are not_ liable for_ any
action or inaction of the tribe or for any harmto the alleged victim
the person against whom the allegations were nade, or other parties
that occurs_after the_ tribe assunes_ jurisdiction. Nothing in_this
section limts the departnent's jurisdiction and_ authority over
facilities or entities that the departnent licenses or certifies under
federal or state | aw

(8) The departnent may photograph a vulnerable adult or their
environnment for the purpose of providing docunentary evidence of the

SSB 5042. SL p. 6
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physi cal condition of the vulnerable adult or his or her environnent.
When phot ographing the vulnerable adult, the departnent shall obtain
perm ssion fromthe vul nerable adult or his or her | egal representative
unl ess imedi ate photographing is necessary to preserve evidence.

However, if the legal representative is alleged to have abused,
negl ect ed, abandoned, or exploited the vul nerable adult, consent from
the legal representative is not necessary. No such consent is

necessary when phot ographi ng the physical environnent.
((68))) (9) When the investigation is conplete and the departnent

determnes that the incident of abandonnent, abuse, financia
expl oitation, or neglect has occurred, the departnent shall informthe
facility in whi ch t he i nci dent occurred, consi st ent wth

confidentiality requirenents concerning the vulnerable adult,
W t nesses, and conpl ai nants.

NEW SECTION. Sec. 3. A new section is added to chapter 74.34 RCW
to read as foll ows:

(1) When the departnent opens an investigation of a report of
abandonnent, abuse, financial exploitation, or neglect of a vulnerable
adult, the departnent shall, at the tinme of the interview of the
vul nerabl e adult who is an alleged victim provide a witten statenent
of the rights afforded under this chapter and other applicable law to
all eged victins or |legal guardians. This statenent nust include the
departnent's nane, address, and tel ephone nunber and may i ncl ude ot her
appropriate referrals. The statenent nust be substantially in the
following form

"You are entitled to be free from abandonnent, abuse, financi al
exploitation, and neglect. |If there is a reason to believe that you
have experienced abandonnent, abuse, financial exploitation, or
negl ect, you have the right to:

(a) Make a report to the departnent of social and health services
and | aw enforcenent and share any information you believe could be
relevant to the investigation, and identify any persons you believe
coul d have rel evant information.

(b) Be free fromretaliation for reporting or causing a report of
abandonment, abuse, financial exploitation, or neglect.

(c) Betreated with dignity and addressed wi th respectful |anguage.

p. 7 SSB 5042. SL
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(d) Reasonabl e accommodation for your disability when reporting,
and during investigations and adm ni strative proceedi ngs.

(e) Request an order that prohibits anyone who has abandoned,
abused, financially exploited, or neglected you fromremining in your
home, having contact with you, or accessing your noney or property.

(f) Receive from the departnment of social and health services
information and appropriate referrals to other agencies that can
advocate, investigate, or take action.

(g) Be informed of the status of investigations, proceedings, court
actions, and outcones by the agency that is handling any case in which
you are a victim

(h) Request referrals for advocacy or |egal assistance to help with
safety planning, investigations, and heari ngs.

(1) Conplain to the departnent of social and health services,
formally or informally, about investigations or proceedings, and
recei ve a pronpt response.”

(2) This section shall not be construed to create any new cause of
action or limt any existing renmedy.

NEW SECTION. Sec. 4. RCW 74.34.021 (Vul nerabl e adult--Definition)
and 1999 c 336 s 6 are each repeal ed.

Passed by the Senate April 14, 2011.

Passed by the House April 4, 2011.

Approved by the Governor April 27, 2011.

Filed in Ofice of Secretary of State April 27, 2011.
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